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INTRODUCTION

This review was conducted as part of an overall evaluation of the J-1 Visa Waiver program and
in response to concerns that physicians in the program were not complying with program
requirements. Concerns included:

0 J-1 physicians allegedly were not providing the required 40 hours of primary care
in Oak Hill, West Virginia, a designated Health Professional Shortage Area
(HPSA). Rather, the physicians were practicing primary care and subspecialties
in Beckley, West Virginia, a non-HPSA.

0 J-1 physicians allegedly were being used to compete unfairly with local
physicians in Beckley.

FINDINGS
Our review disclosed violations of program requirements and intents.

0 Three physicians were not practicing 40 hours' primary care in a HPSA; and in
one case, the physician spent most of his time in Beckley, a non-HPSA, and
practiced his subspecialty about 50 percent of the time.

o Since J-1 physicians were practicing in Beckley, it is reasonable, in our opinion,
to conclude that the physicians were competing with medical practices in Beckley.

0 The physician is ultimately responsible for fulfilling the requirements for the J-1
Visa Waiver program. However, we found that the sponsor has significant control
of the J-1 physicians' work locations and schedules. In addition, the sponsors——
and not the physicians——generally completed the Physician Reporting Forms
required by ARC and West Virginia. Although the physicians signed the forms,
most of those interviewed did not remember ever seeing them.

0 There was a general consensus among physicians that there was not a shortage of
primary care physicians in Oak Hill.
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0 In one case, a J-1 physician was terminated during our review and apparently left
the area without completing the 2—year J-1 waiver period.

0 Some physician rescheduling had been initiated in July and August 1994 to
increase time spent practicing in a HPSA.

BACKGROUND

During our review, we noted that concerns about the implementation of the J-1 physician waiver
program in the Oak Hill/Beckley area had created a climate of suspicion, distrust, and allegations
in the area medical community, including and between J-1 physicians, employers/sponsors, and
non-J-1 physicians. Continuation of this climate is not conducive, in our opinion, for effective
implementation and acceptance of a program that relies primarily on the good faith efforts of all
participants.

Under the J-1 Visa Waiver program, the requirement for foreign physicians to return to their
home country for 2 years after they have completed medical training in the United States is
waived if they agree to practice in areas of the Appalachian region that have been designated as
HPSAs.

Under the program, the J-1 physicians are required to provide 40 hours of primary medical care
per week in a HPSA. The majority of the J-1 physicians have a subspecialty and may practice
this subspecialty after they meet the 40 hours per week primary care obligation.

When foreign physicians enter the program, they sign a J-1 Visa Waiver Policy Affidavit and
Agreement acknowledging they are aware of the rules of the program, including the 40-hour
primary care commitment to a HPSA. In addition, physicians and employers are presently
required to report semiannually to the state of West Virginia information related to their medical
practice, including their specific work locations and the hours assigned to that location.

Although ARC regulations do not require employer certifications about intended use of J-1
physicians, employers submit a statement of intended location and practice. We consider this
statement to be an important aspect of program control and employer accountability and view
substantive diversion from statements made to ARC in support of J-1 applications as a serious
program violation.

ARC policies note that an employer's failure to comply in good faith with the waiver policy may
be considered in the evaluation of other applications involving the same employer. Also, the J-1
Visa Waiver Policy Affidavit and Agreement signed by the physician includes an
acknowledgment that willful failure to comply with terms of the agreement would result in ARC
notifying INS and recommending that deportation proceedings be instituted against the physician.

Primary responsibilities for reviewing J-1 waiver requests including supporting documentation,
justifications of need, program oversight, and reporting have been delegated to state health
agencies; but ARC retains the authority to act on waiver requests and to ensure compliance with
program objectives and requirements.



Although we believe that hours of service referred to actual medical practice as opposed to on—
call time, some employers/sponsors noted that, prior to June 1994, there was room for some
interpretation as to how the J-1 program was to be implemented, particularly with respect to the
40-hour primary care commitment. Thus, sponsors apparently used the most favorable
interpretation and counted the physicians' travel time and on—call time as part of their 40 hours'
primary care. However, during June 1994, West Virginia notified its sponsors that travel time
and on—call time could not be counted toward the J-1 physicians' 40 hours of primary care.

Oak Hill, West Virginia, is designated a HPSA by the United States Public Health Service. It
is located about 10 miles north of Beckley, West Virginia, which is a non-HPSA. As of our
review, there were approximately 17 active J-1 physicians that had been approved to provide
40 hours per week of primary medical care at Oak Hill. These physicians generally had
subspecialties and admitted patients to Beckley and Oak Hill hospitals.

As of our field work, the Southern West Virginia Clinic (SWVC) employed five J-1 physicians,
three of whom noted subspecialties in addition to internal medicine. A sixth J-1 had completed
the 2—year waiver period just prior to our field work; and a seventh J-1 had been terminated
effective September 1, 1994.

OBJECTIVE

To determine compliance with ARC J-1 program requirements that physicians perform 40 hours
weekly of primary care for 2 years in an Appalachian HPSA.

METHODOLOGY

We conducted over 30 interviews, including J-1 physicians and representatives from SWVC and
other practicing physicians in the Oak Hill and Beckley areas. In addition, we reviewed ARC
and the state of West Virginia policies and documents related to the J-1 Visa Waiver program.

RESULTS

Based on a review of available information and discussions with J-1 physicians and employer,
we concluded that there were violations of ARC regulations and program intents. This occurred
because, in several cases, physicians were not providing 40 hours per week of primary care
medical service at the approved location. In one instance, the J-1 physician had spent little, if
any time, at the approved location. The physicians generally divided their time between the
HPSA and the SWVC Clinic in Beckley, a non—-HPSA.

Interviews with five J-1 physicians employed by SWVC as of our field work noted as follows:

0 At the time of our review, SWVC had five J-1 physicians on staff. These
physicians acknowledged they understood their responsibility to provide 40 hours
per week in primary care in a HPSA. Several of the J-1 physicians stated they
were pleased with the J-1 program and with SWVC.



0 Two of the J-1 physicians did not have a subspecialty and practiced primary care
100 percent of the time. Their Physician Reporting Forms indicated they were
assigned to an SWVC in a HPSA 34 hours per week and to the SWVC in
Beckley, a non—-HPSA, 9 hours per week.

0 The other three J-1 physicians had subspecialties. Two of these spent about
50 percent of their time (about 24 hours per week) in Oak Hill and the other time
in Beckley. The J-1 physicians indicated that they would rather practice their
subspecialty and that it was hard to separate the two.

0 One J-1 physician was assigned full time to SWVC in Beckley practicing about
50 percent primary care and 50 percent in his subspecialty. Originally, he was
scheduled to be assigned full time to SWVC in Oak Hill. However, there was a
need for his subspecialty in Beckley and he was assigned to that location.
According to the employer, SWVC informed the state of West Virginia that the
physician was being assigned to Beckley. We were unable to confirm this
conversation.

0 Two J-1 physicians stated there definitely was enough primary care being offered
in Oak Hill, and they could not stay busy only working in the Oak Hill area.
Three J-1 physicians stated they were recruiting patients from other HPSAs.

0 SWVC offered a bonus/incentive program to its J-1 physicians. However, only
one physician acknowledged receiving a bonus for 1 month during 1994.

T view

Records noted that, in three of five active cases, the J-1 physicians noted as internists also have
subspecialties——oncology, cardiology, and rheumatology. The ARC recommendations for J-1
waivers were made in August, January, and September 1993, respectively. The physicians started
work on July 11, 1994; August 14, 1993; and December 1, 1993, respectively.

The letters from SWVC requesting ARC support of a waiver for the three physicians were dated
July 13, 1993; November 3, 1992; and July 20, 1993, respectively (Exhibits A, B, C). The letters
note the practice of primary care medicine for at least 40 hours per week in a HPSA. The
practice address is noted as 504 Jones Avenue, Oak Hill, West Virginia, in two cases, and
General Delivery, Corner of Routes 3 and 99, Glen Daniel, West Virginia, in the third case. No
reference is made to any practice at other locations, e.g., Beckley, West Virginia.

Based on documentation submitted, including recommendations from the West Virginia state
agency, ARC recommended waiver approval to the US Information Agency on August 23, 1993;
January 8, 1993; and September 10, 1993. The ARC letters also note service in a HPSA as a
primary reason for its recommendation for favorable action on the J-1 requests. (An example
is noted as Exhibit D.)



For the two cases where the Application for Alien Employment Certifications are on file at ARC,
the work address is noted as Oak Hill, West Virginia. (See Exhibits E and F.)

Reporting Forms

ARC records denoted that the ARC J-1 Visa Physician Reporting Form had been submitted for
one of the three physicians. This form was required to be submitted when employment started
and at 6-month intervals until January 1994 when revised policy required submission only when
employment started.

For the three cases, records reflect:

0

Physician 1--Work started July 11, 1994. ARC reporting form not received as
of our review.

Physician 2--Work started August 14, 1993. No ARC reporting forms noted.

Physician 3—--Work started December 1, 1993. A reporting form dated May 3,
1994 was available at ARC. This form noted the practice of internal
medicine/rheumatology at Oak Hill.

In response to West Virginia and ARC requests in June and July 1994, respectively, for
information about the location and use of J-1 physicians, the following responses were noted.

Emplover Responses to C tionnaire

0

0

Physician 1--40 hours of internal medicine is shown at Beckley.

Physician 2—-40 hours plus of internal medicine is noted with the time split
40 hours at Oak Hill and 8 hours at Beckley.

Physician 3—-40 hours plus of primary care is noted with the time split 40 hours
at Oak Hill and 10 hours at Beckley.

None of the responses contained any information in the section provided for comments
on other locations or practice of subspecialties since date of waiver approval. (See
Exhibits G, H, and 1.)

Employer and J-1 Physician Responses to West Virginia Questionnaire

(6]

Physician 1--Internal medicine noted as specialty with practice 40 hours per week
at Beckley.

Physician 2—--Internal medicine noted with Monday, Wednesday, and Thursday
at Oak Hill and Tuesday and Friday at Beckley.



The reporting form (Exhibit J), which covers the period January 1 to June 31,
1994, shows 803 office visits, with 208 visits applicable to patients who reside in
a HPSA. Also, the form notes 896 hospital visits during this period. Such
information raises questions, in our opinion, about the extent of service provided
in the HPSA and the extent to which the subspecialty, cardiology, was practiced.

0 Physician 3—--Internal medicine noted as being practiced on Monday and Thursday
at Oak Hill and Tuesday, Wednesday, and Friday at Beckley. The information,
which covers the period January 1 to June 30, 1994, shows 1,362 office visits,
with 412 visits involving patients who reside in a HPSA. This information
reflects substantial service to non—HPSA residents in line with the work locations
reported.

None of the information reported to West Virginia on the reporting forms indicated any
practice of subspecialties.

The primary differences between reports to ARC and West Virginia relate to two J-1s for which
the response to ARC notes 40 hours at Oak Hill and 8 or 10 hours at Beckley and the reports
to West Virginia reflect the more accurate information of 2 and/or 3 days in Oak Hill and
Beckley per week.

The J-1 physicians said that SWVC fills out required reporting forms and has them signed by
the physician. With one exception, physicians had limited recollection about the yellow ARC
reporting form, but recalled the white reporting form received in July 1994.

The West Virginia forms, parts of which were completed in June 1994, were signed by the
employer, physician, and provider medical director; and the responses, with respect to physician
locations, were generally consistent with information received during our September 1994
interviews. Responses with respect to subspecialty practice were less consistent with our
interview results.

For example, as noted in the initial summary of interviews, one physician noted a practice of
oncology in Beckley since employment in July 1994. Although this practice was acknowledged
by the physician and employer, forms submitted to West Virginia and ARC in July and
September 1994, respectively, noted only an internal medicine practice.

In the two other cases, the J-1 physicians noted that they practice their subspecialties at Oak Hill
and Beckley to various degrees, although it is often difficult to separate primary care from
specialty work. Interviews disclosed that the J-1 internist cardiologist practices his subspecialty
to a greater degree than the internist/rheumatologist.

Background of Work Assignments

Interviews disclosed that the three J-1 physicians believed they were recruited to provide primary
care medical service in a HPSA.



Physician 1 confirmed that, since his employment in July 1994, he has practiced his
subspecialties about 50 percent of the time and that all his work was performed in Beckley. It
was his understanding that SWVC has notified ARC by letter of the intent to use him in Beckley
due to a shortage of his subspecialties; and in the absence of a response from ARC, it was
assumed he could remain in Beckley and practice primary care and his subspecialties. (We were
unable to locate such a letter in ARC files.) He had no objection to working at Oak Hill if this
was required. Of the patients he admits to hospitals, about 50 percent are primary care related
and 50 percent are subspecialty related.

Physician 2 said he initially was assigned 4 days per week in Oak Hill and 1 day per week in
Beckley. From approximately January through June 1994, he worked 3 days per week in Oak
Hill and 2 days per week in Beckley. Effective July 1994, he had his schedule changed to 4 days
in Oak Hill and 1 day in Beckley. He indicated this change resulted from recognition that
service at Oak Hill was not meeting program requirements.

With respect to his practices, he noted it was difficult to separate primary care and cardiology,
especially since it is his practice to take the patient from initial complaint through various
invasive procedures. The majority of patients that he sees have pain or discomfort that may or
may not be associated with a cardiac problem.

He noted that a 24—hour on-call period for Oak Hill was previously counted in meeting primary
care requirements for Oak Hill but recognized that on-call time had been recently clarified and
no longer could be considered eligible as primary care service.

He explained that Oak Hill is crowded with physicians and has sufficient primary care services,
and despite an increasing number of patients since he increased his time at Oak Hill, he is
recruiting patients from other HPSA sites in order to sustain a full-time practice in Oak Hill.

Physician 3 noted he had initially split his time about 50/50 between SWVC in Oak Hill and
Beckley and counted 1 day per week on—call (24 hours) toward minimum primary care service
requirements. Effective August 1, 1994, after realizing on—call time could not be counted, he
has been assigned 4 days per week at Oak Hill and 1 day per week at Beckley. He noted that
it is often difficult to separate primary care from subspecialties related to arthritis and bursitis
and that his patient workload had increased from 6 to 9 patients per day at Oak Hill to 15 to 17
patients per day, including some walk—ins. As the only rheumatologist in the Beckley area, he
receives referrals from all over the Beckley and Oak Hill area.

The physicians were complimentary about SWVC and noted that they had been notified about
the need to comply with J-1 waiver provisions and assisted with recent schedule revisions that
would better ensure compliance with the minimum primary care requirements.

The emplover noted substantially as follows:

The Appalachian Regional Hospital, Beckley, West Virginia, is in the process of buying out
SWVC, which will, in effect, become a sister organization to Appalachian Regional Hospital.



The J-1 program started in the 1980s; and since that time, SWVC has processed approximately
12 to 15 J-1 physicians. They currently have five J—1 physicians on staff.

J-1 physicians typically will stay in the Beckley area, if they can establish a good medical
practice during their J-1 participation. Currently, 50 percent of the activity done by SWVC
comes from former J-1 physicians that previously worked for the SWVC. The employer did not
believe the competitive clause in the contract precludes a J-1 physician from working in the
Beckley area. There is, however, a significant penalty for a J-1" physician that would choose
to leave SWVC during the J-1 contract period and go to a non—-HPSA. The contract that the J-1
physicians enter into with SWVC is the same contract that they offer their non-J-1 physicians.
Each J-1 physician is given a base salary and then can earn additional money through incentive
and bonus programs.

With respect to reporting forms and policies and procedures, the employer noted that the ARC
and state of West Virginia reporting forms were filled out by SWVC and are co-signed by the
J-1 physicians. All reporting forms for their current J-1 physicians have been submitted to ARC
and the state of West Virginia.

Under the old guidelines for the ARC J-1 program, there was a lot of room for local
interpretation of how the program was to be implemented. The 40 hours of primary care to be
provided by the J-1 physicians in a HPSA was a "gray" area, which was open to interpretation.
In the employer's opinion, SWVC and other sponsors of J-1 physicians, would typically use the
most favorable interpretation to allow the J-1 physicians to qualify for the 40 hours of primary
care. The ARC criteria was described as broad and loose and, therefore, allowed the on-call
duty to be considered as part of the 40 hours of primary care. In a June 3, 1994 memorandum
from the West Virginia Director, Health Professions Recruitment, the question of the 40 hours
of primary care was made more clear and specific. The memorandum specifically addressed the
fact that on—call and travel time would not be counted as part of the J-1 physicians' 40 hours
of primary care. Since the memorandum was issued, the employer believed SWVC is in
compliance and no longer uses the on—call time as part of the 40 hours' primary care.

The employer believed that SWVC generally complied with program guidelines. In one case,
SWVC has allowed an oncologist to work his subspecialty instead of primary care because of
a special need in the Beckley area.

At about the time that the oncologist arrived at SWVC, the clinic had lost one of their
oncologists and there was a shortage in the Beckley area. SWVC was initially prepared and
planning to place the new J-1 in Glen Daniel, West Virginia, a HPSA. However, when they lost
their other oncologist, they kept the J-1 working in the Beckley area. The employer noted that
he telephonically apprised the state agency of the need for the J-1 to work in the Beckley area,
although he did not send a letter to the state agency.

One J-1 internist with a subspecialty in infectious disease left SWVC by mutual agreement at
the end of August 1994, went to Germany for 2 weeks, and is now back in the United States—-
possibly in the San Antonio, Texas area. It had become apparent to SWVC that the J-1 was
more interested in studying for her "boards” than in seeing patients (Exhibit K).



On related program issues, the employer noted many of the J-1 physicians that finish the J-1
program and open up their own practice in the Beckley area are still perceived by local practicing
physicians as continuing to be in the J-1 program. Also, it has been the employer's experience
that J-1 physicians with subspecialties prefer to work in their subspecialty even though they will
tell you initially that their desire is "primary care"; and he has also found that most internists will
refer their patients to subspecialists in many instances where they could, and are qualified to,
competitively serve the patient.

Further, the employer believed that 85 percent of the physician resources for the Beckley area
are coming from J-1 applicants with little or no interest from American doctors; it has become
much more competitive in the primary care area than in the subspecialties in Beckley and Oak
Hill; and working subspecialties in the Beckley area is no longer as lucrative as it once was.
Many of the local practicing subspecialists are "hurting" with respect to business.

The employer did not believe the recent West Virginia change in the J-1 contract from 2 years
to 4 years is a good idea. He believes 2 years is a good trial period and is about right to
determine if a physician is going to be successful with the sponsor. The 4-year contract
generally requires the J-1 physician to stay with a sponsor with whom he may not be getting
along; and conversely, a sponsor may be stuck with a doctor for a period longer than he wishes.
SWVC may not recruit more J—1s as a result of the J-1 program becoming less flexible and, in
effect, making it harder to work with the J-1 physicians. It was also noted that the inflexibility
of the program causes hardship for some patients. He cited the example of a J-1, who is the
only rheumatologist in the Beckley-Oak Hill area. The J-1 is required to sit in Oak Hill
providing primarily care with referrals from Beckley having to travel to Oak Hill to see him.
Many patients have expressed concern and have been upset by the fact that they have to travel
to Oak Hill to see the only rheumatologist in the area.

Conclusion

We recognize that the prior on—call provision may have contributed to J-1 physicians' not
meeting the program requirements with respect to provision of primary care at a HPSA and the
corrective actions, including reported physician rescheduling of work locations. Nonetheless, we
concluded that sufficient knowledge about the program was available for employers/sponsors
(e.g., J-1 Visa Waiver Affidavit and Agreement) to recognize that actual medical service at a
HPSA was required and intended. Although J-1 physicians have a primary responsibility for
compliance with J-1 waiver agreements, we nonetheless concluded that the employer/sponsor was
primarily responsible for the situations noted.

HPSA designations do not presently include J-1s in determinations of medical provider
availability, but we believe the substantial numbers of J-1s approved for Oak Hill creates a
special situation that requires inclusion of active J-1s in a redetermination of Oak Hill's
designation as a HPSA. Inclusion of the J-1 physicians could result in a ratio of physicians to
potential service area patients well below the ratios used by the state of West Virginia and the
US Public Health Service to identify HPSAs. For example, available information indicated a
physician/patient ratio of about 1 to 3,049 in the Oak Hill HPSA service area without
consideration of J-1 physicians. State data that included 19 J-1 active physicians approved to



practice primary care in Oak Hill resulted in a ratio of 1 to 313. Normally, a ratio of about 1 to
3,500 is noted as necessary to support a HPSA designation or 1 to 3,000 in areas with high
incidence of disease or high poverty.

Recommendations
0 Negotiate with J-1 physicians about a voluntary extension of service in an
Appalachian HPSA to offset service not performed in accordance with J-1
requirements.
0 Defer action on additional J-1 requests from the Oak Hill area pending

completion of current J-1 physician tours of duty and a careful reassessment of
the needs for additional J-1s, including the viability for 40 hours per week of
primary medical care service at the approved HPSA site.

0 Reevaluate the eligibility of the noted employer as a J-1 waiver program sponsor.

o Notify employers and applicable J-1 physicians of the need to comply with
program requirements and obtain employer commitments to increase and
maximize the use of current J-1 physicians to practice primary care at the
approved HPSA location.

0 Require sponsors, in the future, to also sign the J-1 Visa Waiver Policy Affidavit
agreements and include language in the agreement that specifically addresses the
sponsor's responsibilities and potential penalties for noncompliance with the
agreement.

0 Recommend to the US Public Health Service and the West Virginia Department
of Health a reevaluation of Oak Hill, West Virginia, as a current HPSA, based on
consideration of the J-1s approved for Oak Hill.

Physician Termination

One J-1 physician that started work on August 23, 1993, was terminated as of September 1,
1994, According to SWVC, the termination was agreed to by both parties, was on a no-fault
basis, and resulted primarily because the J-1 physician was not considered compatible with
SWVC(C's rural patients.

The Director, Health Professions Recruitment said she had spoken with the J-1 physician about
her commitment to serve 2 years in an Appalachian HPSA but did not identify interest on the
J-1s part in finding another position in Appalachia.

ARC had requested favorable consideration of a J-1 waiver on May 12, 1993. Consequently,

the physician had not fulfilled about 8 months of the J-1 commitment at the time of termination.
Available information is that the physician relocated in the vicinity of San Antonio, Texas.
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We are recommending that ARC provide available information to the Immigration and
Naturalization Service (INS) and recommend that INS determine the current status of the
physician and applicability of deportation proceedings.

Restrictive Covenant (No te_ Claus

The SWVC employment agreements with J-1 physicians included the following clauses:

"8.01 Covenant Not to Compete. Employee agrees with Employer that,
for a period of two (2) years after the termination of this Agreement, he will not,

whether by himself or in partnership or in conjunction with or as an employee,
officer, director, manager or agent of any other person, firm or corporation, either
directly or indirectly, undertake or carrying on or be engaged or have any financial
or other interest in, or in any other manner advise or assist any person, firm or
corporation engaged or interested in or any other business involving, the provision
of medical services in INTERNAL MEDICINE of any kind, carried on within a
radius of twenty—five (25) miles of Employer's main business premises (the
'Protected Area’), without the prior written consent of Employer; provided,
however, that the full-time practice of medicine at another licensed medical
facility within the Appalachian Region (as defined by the Appalachian Regional
Commission) shall be considered the same as the full-time practice of medicine
for Employer for the purpose of this covenant not to compete.

"The Employer will be reimbursed by the employee for financial losses
incurred under this contract should the Employee terminate this contract and
relocate within the ARC services region.

"8.02 Remedies. It is hereby acknowledged and agreed by the parties that
Employee's violation of the covenant not to compete set forth in this Agreement
shall substantially damage Employee's business and medical practice, and the
parties recognize that the sum of Two Hundred Fifty Thousand and 00/100 Dollars
($250,000.00) represents a fair estimate of the damage Employer would suffer as
a result of Employee's violation of the covenant not to compete. Therefore, it is
expressly agreed that Employer shall be entitled to liquidated damages in the
amount of Two Hundred Fifty Thousand and 00/100 Dollars ($250,000.00) in the
event Employee breaches the covenant not to compete, which amount shall be
immediately payable upon any breach thereof. In addition, Employer shall also
be entitled to institute an action to compel the specific performance of such
covenant and such remedy shall be cumulative, not exclusive, and shall be in
addition to other remedies.

"8.03 Judicial Reformation. In the event that the covenant not to compete
set forth in this Agreement shall be determined by a court of competent
jurisdiction to be unenforceable for any reason, then such covenant shall be
interpreted to extend over such lesser maximum geographic area, period of time,
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range of activities and other restrictions as to which the same may be
enforceable.”

Although the clause allows full-time practice of medicine at another licensed medical facility
within the Appalachian Region without incurrence of the $250,000 penalty, it is unclear as to
whether establishment of a private practice at the same HPSA site where employed as a J-1 is
permitted.

SWVC did not believe the competitive clause precluded a J-1 physician from working in the
Beckley area and noted that J-1s stay in the Beckley area if they can establish a good medical
practice during their J-1 participation. SWVC noted that about 50 percent of the activity done
by SWVC comes from former J-1 physicians that previously worked for SWVC.

J-1 physicians were less confident about their ability to avoid claims if they violated the
noncompete clause. One physician said that the competition clause causes J-1s to leave the area
since the only practical way to stay in the area was to continue to work for the J-1 employer.
Such a situation only works if there are good employer/employee relationships.

Therefore, we recommend that ARC, in conjunction with the state agency, clarify the intent and
implementation of the noted restrictive covenant and issue guidance prohibiting restrictive
covenants that preclude continued service at a HPSA after completion of the J-1 waiver period.
Such action would also avoid the issue of legal enforceability of noncompetition clauses.

Sgar A
Inspector General

Exhibits A-K
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July 13, 1993

Ms. Jacqueline L. Phillips
Federal Co-Chairman

Appalachian Regicnal Commission
1666 Connecticut Avenue, N.W.
Washington, DC 20235

RE: Waiver of Foreign Residency Requirement for ; M.D.
Dear Ms. Philldips:

Southern West Virginia Clinic is writing to enlist your support in
recruiting a primary care physician to this areas in Appalachia. Our

contract with Dr. specifies that his employment will begin on
July 1, 1994, provided of course he has authorization for employment at
that time.

Dr. will practice primary care medicine for at least 40 hours

per week. in a designated Health Professional Shortage Area (HPSA) as
determined by the U.S. Public Health Department. The address is 504 Jones
Avenue, Oak Hill, West Virginia. Fouwgtye Co .

Southern West Virginia Clinic is a medical clinic serving the coal-field
populations of Raleigh, Fayette, and Wyoming Counties in West Virginia.
The clinic has developed into a regional referral center of offering the
specialties of Family Practice, Obstetrics & Gynecology, Internal
Medicine, Cardiology, Pulmonology, Urology, Radiology, Oncology, General
Surgery, and Gastroenterology. The clinic has developed an exceptional,
diverse medical staff in Southern West Virginia.

The clinic's primary service area encompasses the population of 150,000
with additional patients referred to us fronm outlying areas. The majority
of patients come from the coal producing areas of the Appalachian
Mountains. The geography of this section of Beckley, West Virginia
creates an area that is isolated from metropolitan areas by mountainous
terrain and generally poor road conditions.

The residents of this area have traditionally preferred to receive their
medical treatment within the 1local area. There are strong family ties,
and the Importance of family support in injuries and illnesses cannot be



Ms. Jacqueline L. Phillips
July 13, 1993
Page 2

over-emphasized. In addition, treatment in the local areas reducss the
costs and inconvenience of visiting injured/sick relatives. All of thesa
factors increase the need £for the services of a Physician/Internist in
this area.

Southern West Virginia Clinic accepts Medicaid, Medicare, and medically
indigent patients. Approximately 15% of Southern West Virginia Clinic
patients fall into one of these categories, and 10% of the Fayette County
population falls into these categories.

This 1s to acknowledge that all of the terms and conditions of the
Physician's J-1 Visa Policy Affidavit and Agreement have been incorporated
into the employment agreement with Dr. . This is to further
acknowledge that our employment agreement does not modify or amend any of
the terms and conditions of the Physician's J-1 Visa Policy Affidavit and
Agreement. Your assistance in supporting a waiver of the Foreign
Residency Reguirement for Dr. will be a positive step in
restoring health care services to persons in the Fayette County area.

It is extremely difficult to recruit qualified physicians to practice
medicine in our area. Southern West Virginia Clinic has successfully
recruited & Physician/Internist <for our staff, but your help is neaded in
obtaining a waiver of the two-year Foreign Residency Requirement for the
physician. -

We would greatly appreciate your assistance in obtaining such a waiver for
Dr. . Should you have any questions whatscever, please call.

Sincerely,

<
>
-~
p
/

(A

g el
v -

Charles D. ﬁolland
Administrator

CDH/fu
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November 3, 1992

Ms. Jacqueline L. Phillips
Federal Co-Chairman

Appalachian Regional Commission
1666 Connecticut Avenue, N.W.
Washington, DC 20235

RE: Waiver of Foreign Residency Requirement for Dr.
Dear Ms. Phillips:

Southern West Virginia Clinic is writing to enlist your support in
recruiting "a primary care physician to this area in Appalachia. our

contract with Dr. . specifies that his employment will begin on Jul
1, 1993, provided of course he has authorization for employment at that
time.

Southern West Virginia Clinic is a medical clinic serving the coalfield
populations of Raleigh, Fayette, and Wyoming Counties in West Virginia.
The clinic has developed intoc g4 regional referral center of offering the

specialties of Family Practice, oObstetrics & Gynecology, Internal
Medicine, Cardiology, Pulmonology, Urology, Radiology, Oncology, General
Surgery, and Gastroenterology. The clinic has developed an exceptional,

diverse medical staff in Southern West Virginia.

The clinic's primary service area encompasses the population of 150,000
with additional patients referred to us from outlying areas. The majority
of patients come from the coal producing areas of the Appalachian
Mountains. The geography of this section of Beckley, West Virginia
creates an area that is isolated from metropolitan areas by mountainous
terrain and generally pocr road conditions.

The residents of this area have traditionally preferred to receive their

medical treatment within the local area. There are strong family ties,
and the importance of family support in injuries and illnesses cannot be
over-emphasized. In addition, treatment in the local areas reduces the

costs and inconvenience of visiting injured/sick relatives. All of these
factors increase the need for the services of an internist in this area.



Ms. Jacqueline Phillips
November 3, 1992

Page 2
Dr. will practice Primary care medicine for at least 49 hours per
week in a designated Health Professional Shortage Ares (HPS2&) as

determined by the U.S. Public Health Department. The address is: 504
Jones Avenue, Oak Hill, West Virginia.

Southern West Virginia Clinic accepts héazzaid, Medicare, and medically
indigent patients. Approximately 60% of Southern West Virginia Clinic
patients fall into one of these categories, and 60% of the Fayette County
population falls into these categories.

LTHiS is  to acknowledge that all of the terms and conditions of the
Physician's J-1 Visa Policy Affidavit and Agreement have been incorporated
into the employment agreement with Dr. =

e further acknowledge that the employment agreement does not modify or
amend any of the terms and conditions of the Physician's J-1 Visa Policy
Affidavit and Agreement.

Your assistance inp supporting a waiver of the Foreign Residency
Requirement for Dr. will be a positive step in restoring health care
services to persons in the Fayette County area.

It is extremely difficult to recruit qualified physicians to practice
medicine in our area. Southern West Virginia Clinic has Successfully
recruited a Physician-Internist for our staff, but your help is needed in
obtaining a waiver of the two-year Foreign Residency Requirement for the
physician.

We would greatly appreciate your assistance in obtaining such a waiver for
Dr. Should you have any questions whatsoever, pleasa call.

Sincerely,

- 7S 7

Charles D. Holland
Administrator

CDH/fu
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July 20, 1993

Ms. Jacqueline L. Phillips
Federal Co-Chairman
Appalachian Regional Commission
1666 Connecticut Avenue, N.W.
Washington, DC 20235

RE: Waiver of Foreign Residency Requirement for ;

K
(o]

Dear Ms. Phillips:

Southern West Virginia Clinic is writing to enlist your support in
recruiting a primary care physician te this area in appalachia. OQur
contract with Dr. specifies that his employment will begin on
November 1, 1993, proviacec of course he has authorization for employment
at that time.

Dr. will practice primary care medicine for at least 40 hours s34
week 1n a designated Health Professional Shortage Arsa (HPSA) as
determined by the U.S. Public Health Department. The address is Generzl

Delivery, Corner of Rt. 3 and Rt. 99, Glen Daniel, West Virginia.

Southern West Virginia Clinic is a medical clinic serving the coal-fiald
populations of Raleigh, Fayette, and Wyoming Counties in West Virginia.

The clinic has developed into a regional referral center of offering the
specialties of Family Practice, Obstetrics & Gynecology, Internal
Medicine, Cardiology, Pulmonology, Urology, Radiology, Cncology, General
Surgery, and Gastroenterology The clinic has developed an exceptional,
diverse medical staff in Southern West Virginia.

The clinic's primary service area encompasses the population of 150,000
with additional patients referred to us from outlying areas. The majority
of patients come from the coal producing areas of the Appalachian
Mountains. The geography of this section of Beckley, West Virginia
creates an area that is isolated from metropolitan areas by mountaincus
terrain and generally poor road conditions.
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Ms. Jacgqueline L. Phillips
July 20, 1993
Page 2

over-emphasized. In addition, treatment in the local areas reduces the
costs and inconvenience of visiting injured/sick relatives. All of these
factors increase the need for the services of a Physician/Internist in
this area.

Southern West Virginia Clinic accepts Medicaid, Medicare, and medically
indigent patients. Approximataly 15% of Southezn West Virginia Clinic
patients fall into one of these categoriss, and 10% of the Raleigh County
population falls into these categories.

This 1is to acknowledge that all of the terms and conditions of the
Physician's J-1 Visa Policy Affidavit and Agreement have been incorporatad
into the employment agreement with Dr. . This is to Eurther
acknowledge that our employment agreement does ot modify or amend any of
the terms and conditions of the Physician's J-1 Visa Policy Affidavit and
Agreement. Your assistance in supporting a waiver of the Forsiqgn
Residency Regquirement for Dr. will be a positive step in restoring
health care services to persons .. .ne Raleigh County area.

It is extremely difficult to recruit qualified physicians to practice
medicine in our area. Scuthern West Virginia Clinic has successfully
recruited a Physician/Internist for our staff, but your help is needed in
obtaining a waiver of the two-year Foreign Residency Requirement for the
physician.

We would greatly appreciate your assistance in obtaining such a walver for

Dr. Should you have any questions whatscever, please call.

Sinceraly,

Charles D. Hb6lland
Administrator

CDH/ fu
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Aﬂ% APPALACHIAN REGIONAL COMMISSION

OFFICE OF THE

FEDERAL CO-CHAIRMAN
1666 Connecticut Avanue, N.W.
Washington, D.C. 20235
202/673-7858

August 23, 1993

Ms. Jean Peters

Waiver Review Officer

Waiver Review Branch

United States Information Agency
301 4th Street, s.Ww.

Washington, D.C. 20547

Dear Ms. Peters:
This letter recommends that your agency submit a request to the
Attorney General for a waiver of the two-year foreign residency
requirement for Dr. . Dr. ls presently
completing his second vyear as clinical fellow in internal
medicine/hematology-medical oncology at the University of Oklahoma
Health Science Center, Oklahona City, Oklahoma. Dr. is
prepared to provide primary care at Southern West Virginia Clinic,
Oak Hill, West Virginia. Such waiver is in the public interest.
‘ﬁ%ﬁﬁ??fﬁé‘Dr. ‘ to return home would be detrimental to
efforts and activities of the State of West Virginia, the
Department of Health and Human Services, and the Appalachian
Regional Commission (ARC) to provide quality health care for the
people of the Appalachian Region.

As you may recall, the ARC is a unique Federal-State partnership
organization, created by the Congress in the Appalachian Regional

Development Act of 1965. The Commission is composed of the 13
Governors of the participating States and a Federal representative,
the Federal Co-Chairman, a position which I now hold. The

statement of purpose of the Appalachian Regional Development Act is
"to assist the region in meeting its specific problems, to promote
its economic development, and to establish a framework for joint
Federal and State efforts toward providing the basic facilities
essential to its growth and attacking its common problems and
meeting its common needs on a coordinated and concerted regional
basis." The statement of purpose also expressly recognized the
need for "the provision of essential health, education, and other
public services."™ Thus, while the Commission, strictly speaking,
is not & federal agency, as the term is generally used in federal



statutes and regulations, the purpose of the Appalachian act ig
such, that--given the apparent objective of the procedures in 22
CFR 514.31--1it is entirely consistent with your agency’s
responsibilities for me to bring this particular case to vyour
attention and to seek your favorable consideration and cooperation
in obtaining a waiver for Dr. » from the Attorney General,

Dr. is presently completing his second year as clinic
fellow 1n internal medicine/hematology-medical ocncology at the
University of Oklahoma Health Science Center, Oklahoma City
Oklahoma. He has accepted employment with Southern West Virginia
Clinic. He has agreed to provide medical services in Appalachia,
at least for two years, and more likely will stay longer. His
presence will enable the community to obtain specialized and
primary health-care services. Without a person with his skills and
training the level of care available to the people orf Appalachia
would be significantly less.

The Appalachian Regional Development Program has given priority to
the development of health and medical resources and services for
the people who live in Appalachia. The Region, in general, suffers
from a critical shortage of health manpower in bcth the primary-
health care and hospital-based specilalties, and for these reasons,
we believe the waiver of the two-year foreign residence requirement
for Dr. would be in the public interest and the
compliance with the two-year residence requirement would clearly be
detrimental to programs undertaken under the Appalachian Regiocnal
Development Act, by the State of West Virginia, and the Department
of Health and Human Services.

Sincerely,
el i«%)
JPf' QUE E L. PHILLIPS
FT era% Co-Chairman

Erfclosure
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Exhibit G

INFORMATION REQUEST FOR EMPLOYERS OF .
J-1 WAIVER PROGRAM PHYSICIANS
7_/{"‘ 7 ?/

Name of Physician: : &%J«y /f

] SOUTHERN WEST VIRGINIA CLINIC I
Address of Empl : » INC.
Name and ployer 302 STANAFORD ROAD

BECKLEY, WV 25801

Date of J-1 Waiver Approval: 12/28/93

..._._-..___._._...._.._.____.___.._._._..__...—_....___.—. [
_._._.__.——-——-.._.__..._..._.._.—__..-.___._._.."____——_-—_,—_————-——-———-

REQUESTED INFORMATION
Is physician currently employed by your facility? /A7 Yes /7 No
What is the type of medical practice? INTERNAL MEDICINE

How many hours of primary care (not including on-call or travel time) are/were provided
weekly?

40 HOURS
At what location(s) is/was the primary care provided? (Please note addresses and average
weekly direct hours at locations

302 STANAFORD ROAD, BECKLEY, wv 25801

Comments (including information on other locations or practice of subspecialties since date of
waiver approval)

[ certify that the above information is correct to the best of my knowledge.

&;///}—;z%/ ADMINISTRATOR
7

Employer’s Signature” Title

Retumn to: Appalachian Regional Commission
1666 Connecticut Ave, NW
Washington, DC 20235

Fax No.: (202) 884-7682



Exhibit H

INFORMATION REQUEST FOR EMPLOYERS OF »
J-1 WAIVER PROGRAM PHYSICIANS W
FT-75=-97

Name of Physician: - | &M /M

Name and Address of Employer: SOUTHERN WEST VIRGINIA CLINIC, TNC.

302 STANAFORD ROAD
BECKLEY, WV 25801

Date of J-1 Waiver Approval: 05/07/93

Is physician currently employed by your facility? &7 Yes [7 No
What is the type of medical practice? INTERNAL MEDICINE

How many hours of primary care (not including on-call or trave] time) are/were provided
weekly?

40 HOURS + .
At what location(s) is/was the primary care provided? (Please note addresses and average
weekly direct hours at locations) S04 JONES AVENUE, OAK HILL, WV 25001 40 HOURS

302 STANAFORD ROAD, BECKLEY, WV 25801 8 HOURS

Comments (including information on other locations or practice of subspecialties since date of
waiver approval)

I certify that the above information is correct to the best of my knowledge.

i ’ﬂ/ / 7
/ /", P
(%/_, /7%// 7 ADMINISTRATOR

Employer’s Signature .~ ~ Title

Return to: Appalachian Regional Commission
1666 Connecticut Ave, NW
Washington, DC 20235

Fax No.: £202) 884-7632



Exhibit
INFORMATION REQUEST FOR EMPLOYERS OF j
J-1 WAIVER PROGRAM PHYSICIANS //
7
7/
Name of Physician: : Wm/

Name and Address of Employer: SOUTHERN WEST VIRGINIA CLINIC, INC.
302 STANAFORD ROAD
BECKLEY, WV 25801

Date of J-1 Waiver Approval: 12/08/93

REQUESTED INFORMATION
Is physician currently employed by your facility? /¥ Yes /7 No
What is the type of medical practice? INTERNAL MEDICINE

How many hours of primary care (not including on-call or travel time) are/were provided
weekly?
40 HOURS +

At what location(s) is/was the primary care provided? (Please note addresses and average
weekly direct hours at locations)
504 JONES AVENUE, O0AK HILL, WV 25901 40 HOURS

302 STANAFORD ROAD, BECKLEY, WV 25801 10 HOURS
Comments (including information on other locations or practice of subspecialties since date of

waiver approval)

I certify that the above information is correct to the best of my knowledge.

" = . »
C%/Z/)VZ/,//K / ADMINTSTRATOR

Employer’s Signature” . Title

Return to: Appalachian Regional Commission
1666 Connecticut Ave, NW
Washington, DC 20235

Fax No.: (202) 884-7682



Exhibit J

WEST VIRGINIA J-1 VISA WAIVER PROGRAM

Physician Reporting Form

J-1 Physician Name: e - Specialty: INTERNAL MEDICIVE
—t tLANAL MEDICINE
Report for the six-month reporting period from 1/1/94 to 6/31/9¢4

[tem 6 of the West Virginia J-1 Visa Waiver Policy states: "The J-1 Visa physician, Chief Executive Officer, anc
Chief of Staff or Medical Director must agree to provide the West Virginia Bureau of Public Health a semj annua
report that will be furnished by the Bureau."

In accordance with that requirement:

1. [ maintain a full-time clinical practice at:
Practice Name: % SOUTHERN WEST VIRGINIA CLINIC *¥ __SWVC - OAX HILL OFFICE
Street Address: 302 STANAFORD ROAD 504 JONES AVENUE
City/State/Zip: BECKLEY, WV_ 25801 OAX HILL, WV 25901
Telephone: 304-252-7331 304-469-3912
2. During this reporting period, I maintained office hours (use "x" for days not usually practicing). DO NOT
- include "on call” status time,
A SO SO
Sun. Mon. Tue. Wed. Thurs.  Fri. Sat.
Frpm: % 8:30  8:00  8:30  8:30  8:00 ¥
To: X 5:00 5:00 5:00 5:00 5:00 X
3. During this reporting period, approximately 10 hours/week were required to treat

hospitalized patients of the practice.

4, During this reporting period, I was absent from the practice for 3 days due to illness, vacation,
or for continuing professional education.

3. For this reporting period:
a. Number of office visits (do not include telephone 803
consultations or hospital visits).

b. Number of visits from Sa who reside in a Health 208
Professional Shortage Area (HPSA).

c. Number of hospital visits. 396

d. Number of patient visits for whom a Medicare Claim 128
was submitted.

e. Number of patient visits for whom a Medicaid Claim 96
Medicaid claim was submitted.

f. Number of patients wherein services were rendered at a —0-

rate less than the usual and customary fee.



g. Number of patient visits for which no charge was made 10
(based on inability to pay).

6. My Medicare Provider Number is MC UPIN F65783 MC PEIN KAO7£‘76.81
7. My Medicaid Provider Number is _ 6001000
CERTIFICATION

[ HEREBY CERTIFY THAT [, THE UNDERSIGNED, DO PROVIDE PRIMARY HEALTH CARE SERVICES AT THE ABOVE HPSA
LOCATION AND THAT THE INFORMATION AS STATED ABOVE IS TRUE, ACCURATE, AND COMPLIES WITH ALL TERMS AND
CONDITIONS OF THE APPALACHIAN REGIONAL COMMISSION AND THE STATE OF WEST VIRGINIA J-1 VISA WAIVER
POLICIES. ALSO, I UNDERSTAND THAT THIS INFORMATION WILL BE PROVIDED TO THE APPALACHIAN REGIONAL
COMMISSION.

Print ¢ Tyre Name

N - 0= /y
??hysmxan Date
Signature .
ENDORSEMENT
[ DO HEREBY CERTIFY THAT Dr. ___ v~ -+ - S IS EMPLOYED AT THE ABOVE STATED

HPSA LOCATION AND THAT THE INFOKMATION Ad STATED ABOVE IS TRUE, ACCURATE, AND COMPLIES WITH ALL TERMS
AND CONDITIONS OF THE APPALACHIAN REGIONAL COMMISSION AND THE STATE OF WEST VIRGINIA J-1 VISA WAIVER
POLICIES.

SOUTHERN WEST VIRGINIA CLINIC, INC.

Organization '
Chief Executive Officer Signature Date

%A G %Lowaé?) AR 9//2_/‘:‘7 <
Chief of Staff or Medical Director Date l ’

Signature/Title

Business Address: ‘

302 STANAFORD ROAD

Street
BECKLEY, WV 25801 304-252-7331
City State Zip Telephone

PLEASE REMIT TO:

WEST VIRGINIA BUREAU OF PUBLIC HEALTH
Health Professions Recruitment

1411 Virginia Street, East
Charleston, West Virginia 25301-3013




0
| ngn
SouthernWest Virginia Clinic

302 Stanaford Road
deckley, West Virginia 25301
(304) 252-7331

FAX (304) 252-4484

August 24, 1994

Ms. Linda Atkins

Director of Health Profession Recruitment
State Health Department

1411 Virginia Street, East

Charleston, WV 25301

Dear Ms. Atkins:

This letter is to formally notify you that . _ .+ M.D., is

no longer contractually affiliated with Southern West Virginia Clinic
as of September 1, 1994. Dr. was not campatible with our rural
patients and we separated on a no fault basis.

Dr. * is available for ressignment, although I doubt that she
is suitable for employment in West Virginia.

Sincerely,
™~ V7,
7 07{/

Charles D. Holland

CDH/sll



